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may appeal setting1. Wills—executor decree loill aside. Onefrom
will,named proceedingas executor in a who is made defendant in a

joined,to set aside and onthe will whose answer to the hill isissue
sustaininghas such in appeal.an interest the will as entitles him to

2. proveSame—proponents proveneed not will theirwhere adversaries
attackingit them. those a willWhere offer establish-evidencefor

ing, prima facie, validity,its it is againsterror to adirect verdict
validity, though proponentssuch the of the will offer no evidence.

3. Same—invalid alteration does Annot revoke will. alteration made
by will,a testator in his which proper attestation,fails for want of

originalleaves the -will in full force.
void,4. Same—interlined clause is unless will Ais re-attested. clause

duly unsignedinterlined in a executed will invalidis if and the will
re-attested, though hjrnot the is made one thealteration of wit­

by presencenesses the testator,direction of and in his and in the
presence of the other witness.

opWrit theError to Circuit Court of Monroe county;
Benjaminthe Hon. R. Burroughs, Judge, presiding.

Bollinger,Slate & for in error:plaintiff
An interlineation made in the presence of one witness

scrivener,and the at timewho no subscribed aas wit­
ness, notdoes render the will void. Hadlock,Doane v. 10

61;72; Bent,Me. Wheelerv. 7 Pick. 1893,Hurd’s Stat. chap.
148, sec. 17.

A existingvalid will once must continue in un­force
in the mode prescribed byless revoked the statute. Wolf

368; 1893, 148,62 Ill.Bollinger,v. Hurd’s Stat. sec.chap. 17.
courts, cases, giveThe of in all is toobject full effect

Hadlock,the testator’s intention. Doane v. 10 Me.to 72.
In an or interlineation acase of erasure without new

execution,a dueattestation of will after its the court
the and the willdisregard probate accordingsamewill

325;Wills,1original 314,draft. Redfield onto its Wolf
160—16
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368; JacksonBollinger, Bent, 61;v. 62 Ill. Wheeler Pick.v. 7
Halloway,v. 394.7 Johns.

(Turner Holder, counsel,)Morrison, & ofCharles
for defendants in error:

sons,widow, theMargaret Mathews,The and two
theThomas, pre­Francis and personsare the to whom

ofNeithergivestended will the bulk of the property.
Byof the bill.persons allegationsthese three denies the

legaltheir are under nothey Theydefault admit them.
hencedisability. They duly process,served withwere

bill.of theallegationtheir default admits materialevery
551; Allen,Laird 82 Ill.Stempel,Hummert v. 31 Ill. v.App.

43; Titman,Moore 33 id.v. 366.
inAn the of the estateexecutor cannot use assets

He is a andlitigation. party, only,such nominal when
real in interest are satisfied theparties adjudi­the with

he be tocation of the circuit court should not allowed
Mod­litigation.in useless Shaw v.awayfritter the estate

Moyererwell, 64; Swygart, 125 id.104 Ill. v. 276.
asburden that an instrument offeredprovingThe of
tonecessarya executed under all the conditionswill was

thelegal by propo­make it and valid is cast uponlaw
same,—those maintain its va­the who seek tonents of

42; Pendlaylidity Tate, Eaton,a Tate 89 Ill.as will. v. v.
69; Craig Southard,130 id. v. 148 id. 37.

aa fromtaking awayThe action of the court in case
sustained, beforealways be the evidence■jury will when

di­the such that a different from the oneis verdictjury
if thebythe court be set aside returnedbyrected would

515;Cunningham, 111 Ill. Railroad Co.Alexander v.jury.
County,Carey, 115; People Madison 125 id.115 id. v.v. 334.

are,a that it mustrequisitesThe of willindispensable
testator, inby presencethe or some one hissigned bybe

direction, in presence byand be attested hisand hisby
15;Rigg Wilton, 13 Ill. Canat­or more witnesses. v.two

sey Canatsey, id.v. 130 397.
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theMr. of the court:opinionJustice Carter delivered

Defendants in error filed bill in thechancerytheir in
will,circuit of Monroe setcountycourt to aside the and

thereof,the probate Mathews,of Thomas deceased. The
bill that the of andalleged testator unsound mindwas

that the execution of thememory; procured bywill was
falsehood, of theand undue influencemisrepresentation

itdevisees, and that not and exe-was the will as made
cuted the testator andby will,as for his but waslast

and an infraudulently presented as for instrument writ-
ing which he had executed be his lastpurporting to will
and testament.

The briefly 13, 1895,facts are these: FebruaryOn the
testator, todesiring will,make his sent Powderly,for one
a teacher,school and Mathews,Thomas grandson,J. his
and by the direction theof testator Powderly thewrote
will they together,when allwere and it then andwas
there signed by testator, and,the witnesses,as by Pow-
derly Mathews,and J. requiredThomas byas the statute.
As executed the eightwill contained divid-paragraphs,
ing the wife,testator’s estate among Margaret,his and

sons, Mathews,his Francis Mathews,Thomas Jr. and
Mathews, withJoseph to eachlegacies of his six daugh-

ters. There awas also paragraph numbered “lastly,’’
appointing Henry Hesterberg as executor. Two days
after this will executed againwas the testator sent for

witnesses,the two and atPowderly, requesthis and in
inpresence witness,his and the of otherpresence the

instrument,inserted in the the eighthafter paragraph,
the following:

“Ninth—In addition to I alreadywhat have bequeathed
wife,my giveto beloved I her all the have inwheat I

granary, however, enoughthe toexcepting, pay my taxes
yeardue in the 1895.”

signedThe not again bywill was the testator or the
witnesses, and of theno note or memorandum addition

the testified that theendorsed on Powderlywas will.
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givetotestator that he wantedsaid “we should witness
he hergavethat tohis wife much extra in addition what

beforehand,” sign again.them tobut that he did not ask
error,a inplaintiffHe died thereafter. Thedaysfew

defendantsexecutor, made one of theHesterberg, as was
Hebill,to thisthe and he alone has writ.prosecuted

the otherbill, its butdenying allegations,answered the

defendants, infants,the default.except suffered
defendants,hearing, theWhen the cause came on for

evidence,will, nowho the of the offeredproponentswere
andoriginalbut the willcomplainantsthe introduced

taken inthereof, the certificate ofprobate proofwith
court, subscribingthe and the wit-county also examined

the inter-onlynesses. The onePowderlywitness was
the testator’srogated in the circuit court respecting

mind as clearmental He testified: “His wascapacity.
* * * He clear asmyas mind or mind. was asyour

was,man in of theany my complain-mind.” On motion
ants, the instructed the to find that the instru-court jury

Mathews,ment lastnot the of said Thomaswas will
their accordingly,deceased. The rendered verdictjury

therewith,a in andconformityand decree enteredwas
be set aside andthat the said and thereofprobatewill

naught.held for
is, thatThe first defendants in errorcontention of

sons,below, thethe defendants widow and twoprincipal
beneficiaries, admitted all thethe chief their defaultby

bill,the that the executorallegationsmaterial of and
in as authorizelitigationhas no such interest the would

error,a of and counselhim to or writprosecuteappeal
Moyer Swygart, 125Moderwell, 64,Shaw 104 Ill. and v.cite v.

executor,that if262. These cases decide the pursu­id.

devisees his toing by appealsthe interests ofpersonal
courts, them ifthe must look to for his costs unsuccess­

ful, chargeand the estate. As he namedcannot was
it.will, sustainingthe he interested inbyexecutor was

had beenHe defendant to the bill and issuewas made
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why, subjectmade and see no reasonanswer,on his we
the otherto the to costs likecontingency having payof

thesuitors, right bringhe the to recordnot ha.vewould
statute,here for It his under the toduty,wasreview.

(Administra-tocause the bill be and recorded.proved
2.)tion act, It had been in asec. set aside suit to which

he had been made a defendant. He had the undoubted
right error, any, orto the if corrected on appealhave
writ of error.

Defendants in error contend that as defendantsthe
primabelow offered no evidence failed to establish athey

case, and, therefore, the instruction of the court tofacie
the force,was This contention isjury proper. without
for the reason that the fur­complainants themselves
nished the which claim should beenproof they now have
made the defendants theby By offeringbelow. evidence

they advantagethemselves waived the theywhich now
seek complainantsto take. The in evidence theput will
and thethe certificate of oaths of the witnesses in the

court,probate the ofbesides thetestimony subscribing
witnesses, primaand established athereby case forfacie

Hollowayproponents of the Galloway, 159;will. v. 51 Ill.
Carpenter 62;Calvert, Pendlay Eaton,v. 83 id. v. 130 id. 69.

nextThe contention of in is,defendants error that the
decree beshould sustained thebecause will was never

executed,legally havingthere been no re-attestation of
instrument,the claimed,as it insertion,is after the by

interlineation, of the ninth clause. Under the rule laid
down the authorities ofby insertion the ninththe clause
after the andexecution attestation of the will did not
work a revocation of the will or render it invalid as
originally Bollinger, 368,executed. In v. 62 Ill. thisWolf

371):court said “The(p. power tryto and determine
writingwhether the be the will of theproduced testator

or not, includes the thepower adjudgeto upon validity
of instrument,theany part of as well as the whole.

-» |s the that a will,ruie valid once existing,
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inforce, pre­continue in unless the modemust revoked
* * * deter­scribed It has been oftenby statute.

statutes, that themined, in the of similarconstruction
obliteration, notnamed,mere or willacts of cancellation

the in­revocation,a unless done withconstitute valid
** * doctrine,tent to is be theIt believed torevoke.

Wills, 314, 325, 327, and wellas laid in Redfield ondown
makesauthorities, the testatorsettled the that whenby

interlineation, oran erasure andbyalteration in his will
altera­mode, authenticatingin suchany other without

oroftion a attestation in the witnessesby presencenew
thatitstatute,other the isrequired by presumedform

the alter­uponthe to be dependenterasure was intended
and alterationsubstitute,ation a suchgoing into effect as

therefore,effect, will,not as take thebeing so made to
far asstands, before,in it did solegal force, the same as

it is alteration.”legible after the attempted

It in givingis clear that the court erredvery below
enteringthe in to the and inquestion juryinstruction

will,settingthe decree the for if it be concededaside
invalid,that the wholethe ninth clause interlined was

not, reason,that or rendered invalid-­will was for revoked
toThere the the testatorpartno intention on ofwas

al­slightmake arevoke his He desired tosimplywill.
wife,hisinterlining bequestteration an additional toby

theattestation,itwhich, if fail for of leavesproperwant
original Bringle McPherson,in 2 Brev.will full force. v.

Wright270; Wills, 325, 326; Wright,1 Redfield on 5 Ind.v.
389; Holloway, 394; McCracken,Jackson v. 7 Johns. Greer v.

131; DoanePeck, 301; Will,In re Wilcox’s 20 N. Y. Supp.J.
72;Hadlock, Bent,42 Me. Wheeler 7 Pick. 61.v. v.

The ninth clause inserted in the interlineationbywill
the Itcannot be sustained as a of notpart will. was

bythe thesigned requiredand attested formalitieswith
In this the force ofrespect, recognizingstatute. while

reasoning agreethe in the cannotemployed opinion, we

the conclusion reached the Court ofby Supremewith
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Wrightin aWright, supra,Indiana new provisionv. where
execution,—a itsdayswas inserted in a afterfewwill

therea all this. Itcase on fours waspractically with
ofon the 4thsaid: “But should the addedwhy bequest

It insertedMarch be deemed of thepartno will? was
thewill, inby originalthe same scrivener who wrote the

direction.presence of the and by expresstestator his
TheThe alreadyinstrument the testator.signed bywas

witnesses had the first executedwho subscribed will when
were also the onpresent. They recognized paper which
their names inserted.signed provisionand thewere saw
This a thecompliancewould seem to be sufficient with

in­statute. The their names there-writingmere of to
strument would added to the ofnothing importancehave
the ittransaction. Under the circumstances havewould
been a ceremony. therefore,useless not re­law,The did
quire its theperformance. decidedlyWe are of opinion

will,that the exe­including the wasprovision, dulynew
cuted Notwithstandingand theattested.” ninth clause
was inserted a few the andonly days after execution
attestation of as first andmade,the was so insertedwill
by one theattesting requestof the at of thewitnesses
testator, and in his the thepresenceand in ofpresence
other witness, still,attesting this new wasprovision

statute,'never in byattested the manner the andprovided
case,cannot regard position Wrightwe the taken in the

that a there-attestation of will was as sus­unnecessary,
by authorities, as,tained the this State, beingor in in

accord the of statute in toprovisionswith the regard
cited,wills. In theaddition to cases above see 1 Am. &

Law,Eng. Ency. 941,of note Hindmarsh Charl­1,-citing v.
ton, 160, Maddock,8 L. Cas. and In D.H. Goods L. R. 3 P.of
169; also, Eng. Law,29 Am. & of 264.Ency.

case,In the Mr. incommenting on Indiana Redfield
(vol.Wills, 1, 325,on 326,) says: mayhis “But itwork

aentirelybe far this case is reliable asquestioned how
ofground thing beingaction in future cases. The done
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in mode,this and the being ofpresentedalternative
either itsupporting or act, mightthe somenullifying
time induce courts to maintain it under such circum-
stances, so that regardwe could not the as a safecase
precedent to be followed in other cases. And if the rule
that the witnesses must re-write their names in order to
constitute a re-witnessing instrument,of the after an
alteration, is regarded established,to be fullyas there
could be no question of the unsoundness of the preced-
ing case.”

It is not enough that the arewitnesses whenpresent
the will executed,is but must thethey subscribe instru-
ment. If a codicil be added, ineven their presence, they
must it witnesses,subscribe also as attesting and where
an alteration is made in the by interlineation,will there
is no reason, in theprinciple, why statutory requisites
may be dispensed requiredwith or the formalities in the
other Indeed,cases disregarded.mentioned prudence
would thatdictate an itwhere interlineation is made
should be noted in an signedattestation clause to be by

witnesses, for,the beingthe interlineation orappearing
shown, is,the in the absence of thatpresumption proof,

will, if,it made after thewas execution of the and when
the instrument is for thepresented probate, witnesses

unknown,are dead or in parts mere of theirproof signa-
will,tures to the original by statute,as for theprovided

would not establish the matter interlined as a of thepart
shown, case,will. But even it is as in this thatwhere

the attesting witnesses the interline-presentwere when
at requestation made one of them the of thebywas

testator, to hold that a the asre-attestation of will
changed, or an attestation of the interlined evi-part

witnesses,re-signingdenced a the isby by unnecessary,
requirementbe to a ofdispense with substantialwould

statute, andthe and lead to confusionuncertaintywould
to in the ofproofas the wills.law
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ninth clause wasis, interlinedOur that theconclusion
instructed,soand the should have been butvoid, jury

the as the proofinstructing jury,that the erred incourt
concerned, findtostood, originalso far as the will was

that it will of the deceased.not the lastwas
forthe cause remandedis andThe reversedjudgment

here-with the viewsfurther not inconsistentproceedings
in stated. remanded.Reversed and

George Ligare, etc.impleaded,G.
v.

et al.Chicago, and Railroad Co.NorthernMadison

3,AprilFiled at Ottawa 1897.

judicata—effect condemnation,judgment1. reversal a inRes of of
by by Supreme Court,city. the without re-The reversalobtained a

condemnation,citya in onmanding, judgmentof a in favor of the
ground illegal purposesthe was and wasthat condemnation for
begun cityordinance, not the froma does concludeunder void

condemning property under valid ordinancesafterward the same
purposes.and for authorized

waterwayWaters—navigable capacity question2. Theis a of fact.of
slip atnavigable capacity an artificial or ditch connected oneof

question fact,navigablea is of theend with stream a and burden
proving it.capacityof is him assertssuch on who

city power3. to alter or ividen its AEminent domain—a has streets.
city purposespower to alter widen its streets for author-has and

by law, with theirized and the courts will not interfere discretion
regard, itsin in the absence of abuse.that

condemningcity required right way4. notSam:e—consent before ofof
city necessary prerequisitea is aThe consent of notrailroad.of

statutory private propertyright to condemnto of thethe exercise
organ-railway companyright way athe ofwithin its limits for of

ized under the laws of this State.
value, damages in condemna-5. Same—what is market as the measure of

owner,price theproperty is the which ifmarket value ofThetion.
would, ordinary surround-selling, circumstancesof underdesirous

for, a personit desirousing property,of have sold and whatsales
paid for it.purchasing would haveof


